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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TINSUKIA

G. R. CASE No. 227 of 2014

U/S 279/304(A)/427 IPC

State of Assam

Versus

Kukil Baruah           

………………….Accused Person

Present: Zafreena Begum, AJS

Judicial Magistrate First Class, Tinsukia

For the prosecution:

Smti Reshmi Singh

                  ……………….  Additional Public Prosecutor for the State

For the defence:

    Sri Leela Upadhayaya

                      ………………..  Advocate for the accused Person

Evidence recorded on: 22.04.2016, 30.09.2016, 29.04.2017,

08.06.2017, 13.07.2017 and 21.12.2017.

Argument heard on: 10.05.2018

Judgment delivered on: 17.05.2018
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JUDGMENT

BRIEF FACTS OF THE PROSECUTION CASE

1. The  prosecution  case  in  brief  as  stated  in  the  FIR  lodged  by  the

informant is that on 26.01.2014 at about 3:45 PM the son of informant

Md.  Abdul  Talib  Ansari  (since  deceased)  while  coming  from Guijan

towards Tinsukia along with his friend Md. Maslayuddin on his bike

bearing Registration No. AS-23-L-7015. His son Md. Abdul Talib Ansari

parked the  bike on the  left  side  of  the road  and one bike bearing

Registration No. AS-23-H-9913 coming from Tinsukia in a very rash and

negligent way hit his son who was sitting on the bike and his son fell

down on the road seeing this Md. Maslayuddin went to his son who

was  unconscious  and  blood  was  pouring  out  of  his  head.  Md.

Maslayuddin informed the informant and immediately he rush to the

spot of the incident and took his son to L.G.B. Civil Hospital, Tinsukia.

The  doctor  of  the  L.G.B.  Civil  Hospital,  Tinsukia  seeing  his  son's

condition very serious and referred him to AMCH, Dibrugarh. He shifted

his son to AMCH, Dibrugarh and on 27.01.2014 his son succumbed to

death. Hence the case.

INVESTIGATION

2. On the basis  of  aforesaid  FIR,  police  registered  a  case against  the

accused  person  as  Tinsukia  PS  Case  No.  91/14  under  section

279/304(A)/427 of Indian Penal Code (Herein after referred to as IPC).

Police  investigated  the  case  and  on  completion  of  investigation

submitted charge-sheet against the accused person Sri Kukil Boruah

under section 279/304(A)/427 IPC.

APPEARANCE OF THE ACCUSED PERSON

3. On appearance of the accused person Sri Kukil Boruah in Court, copies

of  relevant  documents  u/s  173  Cr.P.C  were  furnished  to  him  in

compliance with section 207 of Cr.P.C.

SUBSTANCE OF ACCUSATION AGAINST ACCUSED PERSON

4. Considering the relevant documents and hearing both the parties a

prima facie case was found against the accused person under section

279/304(A)/427 of  IPC.  The accused person pleaded not  guilty  and
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claimed to be tried when particulars of offences under those sections

are duly read over and explained to him.

WITNESS EXAMINED AND DOCUMENTS EXHIBITED

5. Prosecution side adduced evidence of seven witnesses and exhibited

three documentary evidences.

EXAMINATION OF THE ACCUSED U/S 313 Cr.P.C

6.  At the close of the prosecution evidence, examination of the accused

person  U/S  313  of  the  Cr.P.C.  have  been  dispensed  with  as  no

incriminating circumstance appeared against him in the prosecution

evidence.  Defence  side  has  adduced  no  evidence  and  plea  of  the

defence is of total denial.

ARGUMENT

7. I  have  heard  the  arguments  of  the  Learned  Additional  Public

Prosecutor  representing  the  State  and  Learned  Defense  Counsel

representing  the  accused  person.  After  perusing  the  records,

considering  the  materials  produced,  hearing  the  arguments  of  the

learned counsels for both the sides, the following points are taken as

points for determination.

POINTS FOR DETERMINATION:

(i) Whether on 26.01.2014 at about 3:45 PM the accused person

had driven one vehicle (byke) in a public place so rashly and

negligently so as to endanger human life or public likely to cause

hurt or injury to the son of the informant and thereby committed

an offence punishable under Section 279 IPC.

(ii) Whether  on  the  same  day  and  same  time  the  accused  had

caused  death  of  the  son  of  the  informant  by  doing  rash  or

negligent act not amounting to culpable homicide and thereby

committed an offence punishable under Section 304(A) IPC.
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(iii) Whether on the same day and same time the accused person

had committed mischief and thereby caused loss or damage to

amount of Rs. 50 or upwards and thereby committed an offence

punishable under Section 427 IPC.

DISCUSSION, DECISION AND REASONS THEREOF:

1. PW  1  Md.  Aslam  Ansari  in  his  examination  states  that  he  is  the

informant of this case. He stated that on 26.01.2014 at about 4:00 PM,

he received one call from Md. Mosley Uddin intimating that his son Md.

Abdul Talib Ansari had met with an accident at Nokrai,  hearing this

news he along with one Md. Nizamuddin Ansari immediately went to

the place of occurrence where he found his son lying unconscious. He

then took his son to Tinsukia Civil  Hospital  and from there went to

AMCH,  Dibrugarh  and  his  son  was  further  referred  to  Srimanta

Sankardev  Nursing  Home  where  he  succumbed  to  his  injuries  on

27.01.2014. He also stated that he do not know how the incident took

place.  He  came to  know  from Md.  Mosley  Uddin  that  the  incident

occurred due collision of two motorcycles. In this regard he lodged an

FIR on 08.02.2014 there was delay in lodging of the FIR as he was

busy with the last rites of his son. He proved Ext.1 as the aforesaid FIR

and Ext. 1(1) as his signature thereon.

2. During his cross-examination PW1 stated that he do not know who was

riding the bike that collided with the bike of his son.

3. PW 2 Sri Biraj Das, in his examination, stated that he had signed the

seizure list when the motorcycle was seized. He proved Ext 2 and Ext 3

as the Seizure list and Ext 2(1) and Ext 3(1) as his signatures.

4. During his cross-examination PW2 stated that he donot know why the

motor cycle was seized.

5. PW 3 Md. Jakir Hussain in his examination stated that on the day of the

incident  he  was  in  Chabua  and  the  informant  intimated  him  over

phone that his son had met with an accident. The informant asked him

to accompany his to Dibrugarh. He then went with the informant to

Sankar Dev Nursing Home at Dibrugarh where the informant's son was

undergoing treatment. After one or two days of the incident the son of
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the informant was expired and on hearing this he again went to Sankar

Dev Nursing Home at Dibrugarh where Police took his signature on a

paper.

6. During his cross-examination PW3 stated that he do not know how the

accident occurred.

7. PW 4  Sri  Pranab  Kumar  Baruah in  his  examination  stated  that  the

accused  is  an  employee  of  our  T.E.  The  incident  took  place  on

26.01.2014  and  on  that  day  in  the  evening  he  was  informed  by

officials of his office that the accused had met with an accident with

someone. The accused was admitted in the Tinsukia Civil Hospital. He

went to the hospital and met the accused person. He do not know how

the accident took place.

8. During his cross-examination PW 4 stated that  he do not  know for

whose fault the accident took place.

9. PW 5 UBC 142- Nabajyoti Borah in his examination stated that he on

08.02.2014 he was working at Traffic Branch at Tinsukia PS. On that

day Ext.1 was received at Tinsukia PS. After receipt of the ejahar the

investigation of the case was entrusted to SI  Sri  Biju  Das.  He then

proceeded  to  the  place  of  occurrence  along  with  the  investigating

officer.  He  cannot  recall  the  particulars  of  the  investigation  as  his

memory has faded on account of lapse of time.

10. During his cross-examination PW 5 stated that he have no personal

knowledge about the incident.

11.  PW 6 Md. Masleuddin Ansar in his examination stated that at the time

of  the  incident  he  along  with  the  injured  was  coming  from Guijan

towards Tinsukia on a bike. The bike was driven by Abdul Talib. While

taking  turning  at  Nakhrai  another  motorcycle  coming  from  the

opposite side hit  the motorcycle driven by injured.  The registration

number of the said bike was AS-23-H-9913. Two persons were riding

that bike. Both the bike fell down. Abdul Talib sustained injury on his

head. He took him to Civil Hospital, Tinsukia by an auto and thereafter

he was referred to Dibrugarh. After one day of the incident the injured

succumbed to his injury.

12. PW 7 Md. Nizamuddin Ansari in his examination stated that at the time

of the incident he was at his home. On the day of incident one person

Masleuddin  Ansari  informed  him  over  phone  that  an  incident  took

place near Guijan while he was coming from Guijan towards Tinsukia
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on a bike. He was there when the body of the victim was taken to his

home from the hospital.

13. During his cross-examination PW 7 stated that he do not know Md.

Masleuddin Ansari informed him about the incident.

Judicial Determination

14. I have considered the evidence on record of both sides in its entirety

and I have also considered the rival pleas of both sides.

15. Let  me  start  the  analysis  of  the  case  by  stating  that  in  any  case

involving  injured  persons,  the  victim  is  always  the  best  person  to

depose  in  the  case.  He  or  she  being  the  victim  has  firsthand

knowledge of  the incident.  Moreover,  the injured is  always the last

person  to  exculpate  the  real  offender  and  inculpate  an  innocent

person.  The only  condition is  that  the evidence of  the victim must

inspire the confidence of the court. However, in the instant case the

victim has already expired and his father has been examined as PW1.

16. In relation to the instant case, from the perusal of  the evidence on

record it appears that PW1, who is the informant of this case, stated

that  he  does  not  know  how  the  incident  occurred.  During  cross

examination he stated that he do not know who was riding the bike

that collided with the bike of his son. Hence, from the evidence of PW1

it is not evident that the accused person was driving the vehicle and

had caused the accident. The other PWs i.e. PW2, PW3, PW4, PW5, and

PW7  have  stated  in  their  evidence  that  they  have  not  seen  the

accident and cannot say due to whose fault the incident took place.

Only PW6 stated that he was present at the time of incident but has

not stated incriminating against the accused that he was driving rashly

or negligently and that due to the fault of the accused the accident

occurred. Hence, none of the PWs has stated anything incriminating

against the accused that he had committed the offence. Hence the

prosecution  has  failed  to  bring  out  the  ingredients  of  Sections

279/304(A)/427 IPC.

17. In the light of the above discussion & reasons, I am of the opinion that

the  prosecution  has  failed  to  prove  the  case  against  the  accused

person beyond reasonable doubt. Hence, the accused person deserves

to be acquitted of the charge leveled against him.
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18. Hence point (i), (ii) and (iii) are decided in negative and goes in favour

of the accused person.

Order

The  standard  of  proof  in  criminal  law  is  to  prove  guilt  beyond  all

reasonable doubt. From the above discussions I come to the conclusion

that the prosecution has failed to establish the allegations against the

accused person. Hence the accused person Sri Kukil Boruah is acquitted

of  the  charges  under  section 279/304(A)/427 of  Indian Penal  Code on

benefit of doubt and the accused person be set in liberty forthwith.   

The  bail  bond  of  the  accused  person  be  remained  in  force  for

another six months from today.

This judgment is given under my hand and the seal of this Court on

this 17th day of May, 2018.

The case is disposed of.

(ZAFREENA BEGUM)

JUDICIAL MAGISTRATE FIRST CLASS

TINSUKIA
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A P P E N D I X

List of Prosecution Witnesses

PW1:  Md. Aslam Ansari.

PW2: Sri Biraj Das.

PW3:  Md. Jakir Hussain.

PW4: Sri Pranab Kumar Baruah.

PW5: UBC 142 Nabojyoti Borah.

PW6:  Md. Masleuddin Ansar.

PW7: Md. Nizamuddin Ansari.

List of Defence Witnesses

DW: None

List of Prosecution Exhibits/Documents:

Ext.1: Ejahar.

Ext.2: Seizure List.

Ext.3: Seizure List.

List of Defence Exhibits/Documents:

Nil

 (ZAFREENA BEGUM)

JUDICIAL MAGISTRATE FIRST CLASS

                                                                     TINSUKIA
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